I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
GOOSE CREEK O L CO., INC.,
No. BK 86-30591
Debt or .

ROBERT D. HOLSAPPLE and
DI ANE HOLSAPPLE,
No. BK 86-30592

N N N N’ N N’ N’ N

Debt or .

MEMORANDUM AND ORDER

This matter is before the Court on Mark Twai n Bank's ("Mark
Twai n") Motion to Approve Stipulated Oder to Settle Mark Twain
Bank's Motion for Relief from Stay and Debtors' Mtion to Apply
Funds. Debtors, Goose Creek O | Conmpany and Robert and Di ane
Hol sappl e, previously filed a notion to require Mark Twain to apply
funds in its possession pursuant to security agreenments held by it.
Mark Twain filed a conbined response and request for relief from
stay, asking that it be allowed to collect all existing and future
proceeds fromthe production of certain oil and gas |eases held by
t he Bank as collateral. Debtors and Mark Twain then settled their
di spute. The settlenent agreenent provides that Mark Twai n shal
coll ect the proceeds fromthe production of certain oil and gas
| eases, and shall then apply those proceeds to the aggregate
out st andi ng i ndebt edness due Mark Twain fromthe debtors. Salem
Nati onal Bank ("Sal em Bank") filed an objection to the settl enent,
argui ng that the operating expenses of the oil and gas | eases are a

priority admnistrative expense, and that Mark Twai n shoul d



contribute its share of operating expenses for all working |eases

in which it claims a security interest. Mark Twain clainms that under
section 506(c), 1) Salem Bank has no standing to object; 2) Salem
Bank has not proved that Mark Twain has primarily benefited from or
caused Goose Creek's expenses; and 3) Salem Bank's objection is, in
effect, a request that Goose Creek use Mark Twain's cash collatera

wi t hout any provision for adequate protection.

Section 506(c) provides that "[tl he trustee nmay recover from
property securing an all owed secured claimthe reasonabl e, necessary
costs and expenses of preserving, or disposing of, such property to
the extent of any benefit to the holder of such claim"! The
majority view is that section 506(c) can only be invoked by the
Trustee or debtor in possession. As explained by the Court in In Re
Interstate Motor Freight System IMS, |nc.
M ch. 1987):

, 71 B.R 741 (Bankr. WD

The | egislative history explains 8506(c) as
fol | ows:

Any time the trustee or debtor in
possessi on expends noney to provide forthe
reasonabl e and necessary cost and expenses
of preserving or disposing of a secured
creditor's collateral, the trustee or
debtor in possession is entitled to recover
such expenses from the secured party or from
the property securing an allowed secured
claimheld by such party. The plain |anguage

'Sal em Bank contends that its position "may al so be viewed as a
request under 8503(a) for paynent of adm nistrative expenses."”
(Menorandum of Sal em National Bank, p. 2). Salem Bank has failed to
substantiate its position in this regard. Additionally, while the
Bank's Menorandum nenti ons section 503(a), nost of the discussion in
t he Menorandum focuses on the applicability of section 506(c).



of 8506(c) and its correspondi ng expl anati on
woul d appear to restrict a recovery under
8506(c) to the trustee and the debtor in
possessi on, under 11 U.S.C. 81107(a),
whi ch gives the debtor in possession
al nost all of the powers of a trustee. A
nunmber of courts have held recovery under
8506(c) is in fact so limted, and have
accordingly barred other parties from
recovering under 8506(c).

Id. at 743 (citations omtted). See also In re Groves Farns, lnc.

64 B.R 276, 277 (Bankr. S.D. Ind. 1986); In re Fabian, 46 B.R 139,

141 (Bankr. E.D. Pa. 1985). The Court agrees with the majority view,
and hol ds that under the facts of this case, Salem Bank | acks
standing to raise a claimunder 506(c).

Even assum ng arguendo t hat Sal emBank does have st andi ng, the
Bank has not shown t hat t he operating costs were expended primarily for
t he benefit of Mark Twai n, or that Mark Twai n caused or consented to
t hese expenses. Section 506(c) and case lawinterpretingthat section

require that such a showi ng be nrade. See I nre Flagstaff Foodservice

Corp., 762 F.2d 10, 12 (2d G r. 1985); Matter of Trim X, I nc., 695 F. 2d

296, 301 (7th Cir. 1982). As Mark Twai n states, "Although it m ght
appear onits facethat Mark Twainis the primary beneficiary of these
expenses because it i s receivingthe proceeds of the oil and gas runs,
any benefit to Mark Twainis only incidental to the reorganization
effort of Goose Creek."” (Menmorandum of Mark Twain Bank, p. 8).
Accordingly, for the reasons stated above, Mark Twain's Motionto

Approve Stipul ated Order is GRANTED.

/sl Kenneth J. Meyers



U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 8, 1987




